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Foreword

Francois Crépeau

Children represent around a quarter of all migrants worldwide. Children migrate for various reasons: to escape
violence and conflict, to offset insecurity about their future, or to be reunited with family in the country of destination.
They migrate alone or with family members, and some are separated during the course of migration. Without
regular status and the protection that comes with it, children on the move are particularly vulnerable to exploitation,
violence and abuse. The unknown social and cultural environment, as well as their age and level of development,
often make it impossible for children to be aware of and assert their rights.

Rather than regain control of migration movements by opening regular, safe and cheap channels for migration, States
continue to erect walls, use barbed-wired fences and take severe deterrence measures, such as systemically detaining
migrants, including children. States resort to a wide range of reasons to justify the detention of migrants: health and
security screening, identity checks, preventing absconding and facilitating removal. In transit as well as in destination
countries, the experience of migrant children is too often linked to their status as migrants rather than to their age.

The Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights both proclaim the
right to liberty and security of person. This right applies to everyone subject to the jurisdiction of a State and to all forms
of detention, including for immigration purposes. In order not to violate the right to liberty and security of a person, as
well as to protect against arbitrariness, the detention of migrants must be legally prescribed, necessary, reasonable and
proportionate. Freedom should be the default position for migrants, as it is for citizens and legal residents.

Most of the time, detention serves the sole purpose of deterrence, a practice counter to Immanuel Kant’s
categorical imperative: “Act in such a way that you treat humanity, whether in your own person or in the person
of any other, never merely as a means to an end, but always at the same time as an end” (Groundwork of the
Metaphysic of Morals). This dictum sits at the root of our contemporary human rights doctrine.

In addition to the general human rights framework described above, children are entitled to the protection afforded
to them by the Convention on the Rights of the Child (CRC), which is the most ratified UN human rights treaty,
lacking only one ratification in the whole of UN membership. The CRC proclaims that “no child shall be deprived
of his liberty arbitrarily” (Article 37(b)), and “in all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of
the child shall be a primary consideration” (Article 3).

Detention for administrative purposes can never be in the best interests of a child, as the UN Committee on

the Rights of the Child rightly concluded in 2012. It harms their physical and psychological well-being and has
adverse effects on their development. It might aggravate trauma experienced in the home or transit country, and
the constant control and surveillance may be very disturbing for a child, increasing already high levels of mental
distress. Separation from community and the outside world leads to an increased sense of isolation. The often poor
hygienic conditions and unbalanced diet have negative consequences on physical well-being and development.
Frequently, children and adults are detained together, leading to physical and sexual violence and abuse, while
disrespectful staff may further exacerbate feelings of humiliation.
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Unaccompanied children should never be detained purely on the basis of their migration or residence status, or

lack thereof, nor should they be criminalized solely for reasons of irregular entry or presence in the country, as
irregular migration is not a crime. Unaccompanied children should be treated as children first and placed in the
alternative care system, either family-type or institutional care. Under no circumstances should they be left on their
own, as such neglect leaves them vulnerable to violence. States should systematically appoint an independent and
competent guardian as soon as the unaccompanied or separated child is identified, and maintain such guardianship
arrangements until the child has either reached the age of majority or has permanently left the jurisdiction of the State.
It is important that the guardian not only take care of administrative processes related to immigration status, but that
he or she advocate for the child’s rights and best interests in all aspects of life, including by preventing detention.

The detention of children with their parents is often justified by States using Article 9 of the CRC, which states that
children shall not be separated from their parents against their will. However, Article 2 of the CRC provides that children
shall not to be punished for the acts of their parents, legal guardians or family members. Hence, not only may the
detention of children violate the “best interests” principle, but it may also violate their right to not be punished for the acts
of their parents. | have personally observed families detained in the same detention centre, but separated, absurdly, into
three groups (women, girls and infants; male teenagers; adult males), with only one daily hour of common family time.

A decision to detain migrant families with children should therefore only be taken in extremely exceptional
circumstances; all families with children should be offered alternatives to detention. Such non-custodial measures
may include registration requirements, deposit of documents, reasonable bond/bail or surety/guarantor, reporting
requirements, and case-management/supervised release.

When applying alternatives to detention, States need to make sure they respect children’s rights, including to
education, to the enjoyment of the highest possible standard of health, to an adequate standard of living, to rest,
leisure and play, to practise their own religion and to use their own language.

In conclusion, children, whether unaccompanied or travelling with their family, should never be detained for the
sole reason of their administrative status or that of their parents, as detention can never ever be in their best
interests. Irregular migration is not a crime and extremely few of those children present any danger to society.
Children should be treated as children first, and non-custodial alternatives to detention should be offered to all such
unaccompanied children and to families with children. The question for all decision-makers, up to the Minister, to
ask themselves is: “Would | accept that my child be treated thus?”

A well-researched and -considered report such as this one, which permits access to the voices of children and
highlights the threats that administrative detention poses to their health and well-being, is essential. Policy- and
decision-makers should heed the call.

Francois Crépeau

United Nations Special Rapporteur on the Human Rights of Migrants
Director of the Centre for Human Rights and Legal Pluralism

Hans & Tamar Oppenheimer Chair in Public International Law
McGill University, Faculty of Law

August 2016






SUMMARY



Summary

Over the past several years, Canada has held hundreds of children in immigration detention. These include
children from Syria and other war-torn regions, as well as children with Canadian citizenship who are not formally
detained but live in detention facilities with their parent(s) as de facto detainees. Some children are held in solitary
confinement. Children who live in detention for even brief periods experience significant psychological harm that
often persists long after they are released.

Where children are spared detention, they are often separated from their detained parents and, as a result,
experience similarly grave mental health consequences.

Canada’s current practices relating to immigration detention of children are in violation of its international legal
obligations. The foundational principle of the best interests of the child — enshrined in the Convention on the
Rights of the Child — should become a primary consideration in all detention-related decisions affecting children.
Currently, the best interests of the child are inadequately protected.

This report uncovers the deficient legal underpinnings and detrimental practical implications of child immigration
detention in Canada, and provides recommendations for ensuring that Canada’s immigration detention regime
complies with its domestic and international legal obligations. In doing so, this report builds upon years of
advocacy by refugee and child rights groups in Canada that have called on the government to ensure that
children’s best interests are a primary consideration in decisions affecting them, and ultimately, to end child
detention and family separation.

Life in immigration detention is woefully unsuited for children. Immigration Holding Centres (IHCs) are medium-
security facilities in which children and families are subject to constant surveillance, frequent searches, and
restricted mobility within the facility. These measures severely constrain detainees’ liberty and privacy, leading to
particularly detrimental effects on children in detention. Family separation within IHC facilities means children have
limited opportunity to interact with their fathers or other male family members. Education in IHCs is inadequate due
to inconsistent frequency and quality, and recreational activities are scarce. Children living in IHCs also have few
opportunities to socialize and develop friendships with other children of the same age. In the stressful conditions
of detention, pervasive under-stimulation and boredom create a sense of deprivation and powerlessness among
children, often resulting in lasting mental health issues.

Research shows that living in immigration detention causes serious psychological harm to children. Children who
have lived in detention experience increased symptoms of depression, anxiety, post-traumatic stress, and suicidal
ideation. Many also experience developmental delays and behavioural issues. These mental health consequences
often persist long after the children have been released, affecting their adjustment to life post-detention. As

such, living in detention is never in the best interests of children, and detention should therefore be avoided. This
principle is firmly established in international law. Canada is not living up to these standards.
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While the best interests of the child necessitate alternatives to detention, family separation is not an acceptable
alternative. Child detention cannot be remedied simply by detaining parents without their children, a practice
that may expose children to apprehension by child protection services. Research bears out the obvious: family
separation causes significant psychological distress, and may contribute to post-traumatic stress and other
emotional difficulties for both children and their parents. Family separation for the purposes of immigration
detention is never in the best interests of children.

The principle of the best interests of the child thus requires consideration of the harms that result both from
detention and from family separation. In other words, the best interests of the child and family unity must be treated
as twin principles. Viable alternatives to detention and family separation must involve less restrictive community-
based arrangements that allow children to reside with their parents. These arrangements include reporting
obligations, financial deposits, guarantors, electronic monitoring, third-party risk management programs and, in
extraordinary circumstances, open accommodation centres.

Community-based alternatives to detention avoid the detrimental psychological effects of living in detention and
family separation, while continuing to serve immigration control objectives. Such alternatives allow for the dignified,
humane, and respectful treatment of children and families, and facilitate the protection of their fundamental rights.
They are also more cost-effective than either detention or family separation. Authorities can ensure a high rate of
compliance when migrants are treated with dignity, understand their rights and duties, receive adequate material
support, as well as case management and legal services early and throughout the process.

Community-based alternatives involve less onerous restrictions than detention and family separation; however,
such arrangements still constrain the liberty of children and families. As such, community-based alternatives
must be tailored to the circumstances of each case, and only used where unconditional release is determined
to be inappropriate.

Recent initiatives by Canada’s federal government and the Canada Border Services Agency (CBSA) indicate a
strong willingness to reform the immigration detention regime, with a particular view to protecting children and
addressing mental health issues. The government has also expressed an intention to engage extensively with
non-governmental organizations and other civil society stakeholders in the process of revising relevant policy
and designing new programs. The International Human Rights Program (IHRP) is supportive of these efforts, and
welcomes the opportunity to collaborate further in order to ensure that Canada is meeting its international human
rights obligations.
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“If we fail in our duty of care to the smallest and most vulnerable among us,

then we fail the most basic test of justice and compassion.”
— Minister of Public Safety and Emergency Preparedness, Ralph Goodale’

Introduction

Statistical records of children living in immigration detention in Canada are scarce. However, figures obtained by
the International Human Rights Program (IHRP) through access to information requests indicate that, between 2010
and 2014, an average of 242 children were detained each year, although these numbers have decreased in the last
two years within this period.? Nevertheless, these figures are an underestimate because they do not account for all
children who are not subject to formal detention orders, but are still living with their parents in detention as de facto
detainees. In 2014-2015, de facto detained children spent, on average, nearly three times as long in detention as
children under a formal detention order.® Some of these de facto detainees are children with Canadian citizenship.*

CHILDREN IN DETENTION BY CITIZENSHIP, 2014
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Figure 1: Children in Canadian immigration detention come from all areas of the world.’
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NUMBER OF CHILDREN IN DETENTION BY GENDER AND AGE, YEARLY AVERAGE 2010-2014
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Figure 2: Children of all ages are held in immigration detention in Canada.® These figures do not account for all children who are not
subject to formal detention orders, but are still living with their parents in detention as de facto detainees.

Although the applicable legislation and policy guidelines provide for special considerations regarding children

in the context of immigration detention, the best interests of the child are inadequately accommodated. This is

the case whether or not children are subject to formal detention orders. Children who are not themselves subject
to formal detention orders, but whose parents are detained, face the awful choice between separating from their
parents, or living in detention with their parents as de facto detainees. Where detained parents elect to spare their
children from detention, they are released to other family members, if possible, or to a child protection agency.”
However, even where children remain in Immigration Holding Centres (IHCs) with their detained parents, family
separation is not entirely preventable: children must live separately from their fathers because the family rooms are
restricted to mothers and children.® Accordingly, children live with their mothers in detention, and may only visit their
fathers for a short period each day.® Both detention and family separation have profoundly harmful mental health
consequences, and neither option is in a child’s best interests. ™

The United Nations Committee on the Rights of the Child (CRC Committee) has repeatedly criticized Canada, most
recently in 2012, for its child detention practices.™ In particular, the CRC Committee expressed grave concern
over the scale of child detention in Canada, and the ongoing failure of Canadian immigration officials to adequately
consider the best interests of children.” The United Nations High Commissioner for Refugees (UNHCR) has
selected Canada as one of 12 countries to participate in its Global Strategy Beyond Detention program, which is
aimed at ending immigration detention of asylum seekers and refugees, and children in particular.'

In response to criticism of Canada’s immigration detention practices, Minister of Public Safety and Emergency
Preparedness, Ralph Goodale, has expressed a commitment to “avoid housing children in detention facilities,
as much as humanly possible.”™ It is crucial, however, that family separation is not instituted as an alternative
to detention. The practice of detaining parents without their children is not an acceptable alternative to housing

10
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children in detention facilities because family separation also inflicts serious psychological harms on children. The
principle of family unity is firmly established in the Convention on the Rights of the Child (CRC).'™ As such, prohibiting
both child detention and family separation must be viewed as twin principles. In order to meaningfully accommodate
the best interests of the child, alternatives to detention should allow children to live in the community with their parents.

By November 2015, Kimona and her 4-year-old
son, Delano, had been detained at the Toronto IHC
for six months.™ According to Kimona, Delano was
constantly preoccupied with leaving detention. “He
would ask me every day, ‘Where is the door to go?
How do | get out?” Kimona was concerned about
the effect of detention on Delano’s emotional and
behavioural development. She explained that her son
had become “angry about everything”; he said that he
was “locked in these walls.” He did not sleep well and
cried during the night. Delano had not received any
psychiatric care or psychosocial support to help him
cope with his anger and deteriorating mental health.

Kimona was also concerned about her son’s nutrition;
he ate few vegetables, had lost a significant amount
of weight since entering the IHC and frequently
complained about being hungry. Delano had many
food allergies and it took months for the IHC to provide
him with suitable and adequate nutrition.

Kimona reported that the IHC provided inadequate
educational and recreational opportunities. According
to Kimona, a teacher attended the IHC three times a
week to teach children of disparate ages — from 4 to
19 years of age. Kimona and Delano were only allowed

to go outside for short periods of time, where Delano
was able to play on a few pieces of old playground
equipment located in austere concrete surroundings.
Given the facility’s tight control on detainees’ mobility,
Delano was forced to share the outdoor space with
others whose behaviour was compromised by the
same stressful conditions of confinement and who, as
a result, may have posed a danger to young children.
Kimona recounted an incident in which an adolescent
detainee pushed Delano to the ground.

“This is no life for a child,” Kimona explained. “He's
suffering and he’s not doing the things he should be
doing: just being free on the grass, kicking a ball,

whatever. Just not staying here.”

Kimona and Delano have since been deported
from Canada.

*The individuals’ names have been changed to protect their identities.
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UNDER REVIEW: National Immigration Detention Framework

Canada Border Services Agency (CBSA) is in the midst of designing a National Immigration Detention
Framework, the key components of which are: Partnerships, Alternatives to Detention, Mental Health and
Transparency.'” Specifically, CBSA has outlined plans to reform the immigration detention program to:

Increase the availability of effective alternatives to detention;

Reduce the use of provincial jails for immigration detention by making safe, higher quality,
federally operated facilities specifically designed for immigration purposes more readily
accessible, thus avoiding, to the extent possible, intermingling of immigration/refugee cases with
criminal elements;

Eliminate the detention of minors, except in the most limited and exceptional circumstances in
detention facilities;

Enhance the health, mental health and other human services available to those detained;
Maintain access to detention facilities for agencies such as the United Nations High
Commissioner for Refugees (UNHCR), the Canadian Red Cross, legal and spiritual advisers, and
others who provide support and counselling; and

Achieve greater transparency, including effective independent scrutiny and review of all CBSA
operations and proper responses to any specific complaints about officers or facilities.®

During the drafting of this report, the IHRP engaged in extensive discussions with CBSA regarding the
report’s findings and recommendations. CBSA'’s responses are included throughout the report in UNDER
REVIEW sections, as well as in Appendix A.

12
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Child Detention Practices in Canada

Detention in Ontario and Québec: Immigration Holding Centres

Children are generally detained in one of two IHCs — located in Toronto and Laval — designed to accommodate
long-term stays.'® These facilities resemble medium-security prisons,? with significant restrictions on privacy and
liberty, inadequate access to education, insufficient recreational opportunities and poor nutrition. While primary
medical care is available at the IHCs, counselling services and mental health support are not provided.?!

Detainees are under constant surveillance and their daily routines are controlled by strict schedules and rules, the
breach of which may result in suspension of privileges or transfer to a more secure facility.?? Detainees are required

to wake up and eat meals at designated times.?® They are prohibited from closing their cell doors, sometimes even

at night.* This restriction not only deprives detainees of privacy, but also makes sleeping difficult due to the constant
light and noise from the hallways.?® Some detainees have characterized these sleep disruptions as abusive.?
Detainees, including children, are subject to body searches each time they leave and re-enter the building,?” and they
may only move between different sections of the IHC if escorted by a guard.?® Children are detained with their mothers
in a separate wing from their fathers, and family visits are generally limited to short periods of time each day.?®

Children detained at IHCs do not have access to adequate education. The UNHCR Detention Guidelines provide
that “[c]hildren, regardless of their length of detention or stay, have a right to access at least primary education,”
which should preferably take place off-site at local schools that have superior resources and opportunities for
children to socialize.®® However, CBSA is only “committed in providing education after seven days [of detention]
for school age children,” at the IHC (rather than off-site).3' In addition, there is no clear guideline detailing the
level, quality or frequency of education to be provided.*? Families held at one IHC reported that the few hours of
second-language tutoring provided to their children did not constitute “real school.”®® Furthermore, educational
opportunities are only made available to children within particular age groups.3

Children are also limited in their recreational activity, particularly because they often lack the opportunity to interact
with other children.®® Interviews with families and children detained at IHCs revealed that “there was little to do in
the IHC,” and boredom was “pervasive.”* Although outdoor recreational areas are available at both the Toronto
and Laval IHCs,¥ detainees at the Toronto IHC reported that the yard only contained some old playground toys on
a concrete surface.®® Indoor recreational opportunities for children are generally limited to sedentary activities, such
as watching television.* Furthermore, children often do not have the opportunity to socialize with children their

own age and, unable to interact with children outside the detention facility, they are limited to exceedingly transient
friendships.*®

IHC conditions may also endanger children’s health. In the Laval IHC, the Canadian Red Cross Society reported
problems with the heating system, lack of air conditioning, and traces of mold and mildew.*! In Toronto, detainees
reported a lack of ventilation and poor air quality, causing some of the children to suffer regular nosebleeds.*?
Mothers detained at the Toronto IHC also expressed concern about inadequate nutrition provided to their children,
especially in the case of infants.*®

15
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Detention in IHCs is woefully unsuited for children, whether they are under a formal detention order or
accompanying their detained parents as de facto detainees. The constant and invasive surveillance, strict
schedules and pervasive under-stimulation transform “daily life into an experience of deprivation and
powerlessness.”** Furthermore, from the perspective of children, the circumstances of detention invoke a
perception of adult figures as “either powerless, anxious, and without a capacity to be protective (in the case of
parents), or unpredictably oscillating between warmth and a cold-rejecting stance (in the case of the guards).”
Taken together, it is the fact of detention — not merely the conditions of detention — that is fundamentally harmful to
children’s well-being.

In reforming the immigration detention system, Minister Goodale noted that one of the Ministry’s objectives is to “enhance
the health, mental health and other human services available to those detained.”® However, the amelioration of detention
conditions and services for detainees must not diminish efforts to eliminate detention of children, and reduce the scope

of immigration detention in general. Detention is inherently harmful to both children and adults.

In 2012, Hasan and Mohammed were 5 and 6 years old
when they were detained with their parents, who had
been in the process of appealing their rejected asylum
claim.*” The parents had fled to Canada after their eldest
son was kidnapped and presumed murdered because
of the family’s religious association. Mohammed and
Hasan were born in Canada and, as Canadian citizens,
they were not subject to the detention order, but
accompanied their parents in detention to avoid being
separated from them.

The parents were arrested during a routine immigration
meeting with CBSA. It was a highly traumatic experience
for the boys, particularly because in 2011, they witnessed
CBSA officers arresting their father when he went to a
hospital after a car accident. He was handcuffed and
shackled in front of the children and detained for five days.
When CBSA officers arrested the parents a year later,
Hasan tried to resist and was physically forced into the van
taking the family to the IHC.

According to the boys’ mother, during the brief period of
detention, the children were frightened by the guards,
appeared anxious, had difficulty sleeping and ate little.
However, the most concerning symptoms emerged
after, and as a result of, detention. In particular, both
boys developed difficulty separating from their parents.

Hasan’s significant anxiety made it difficult for him
to attend school for a month following the family’s
detention. He worried that he would be “taken away”
to detention again, and became frightened of police
cars, authorities in uniform, and vans. He became
particularly scared of the building where the family
attended their weekly reporting obligations. Hasan
remained anxious about such reminders of detention
for nearly two years. He became irritable, explosive
and easily aggressive, which affected his interactions
with peers. According to his mother, since the family’s
detention, “Hasan is not the same person.”

16
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Mohammed developed distressing symptoms amounting
to selective mutism. His school performance suffered
because he stopped speaking with adults and refused
to participate in classroom activities. Although his
symptoms improved somewhat after a year, he remained
excessively shy and his parents worried that this would
affect his academic performance. Mohammed also
had difficulty falling asleep because he was “afraid to
close his eyes.” When he did manage to fall asleep,
he had nightmares in which he was running to save his
mother after someone had grabbed her from behind.
He often talked and cried in his sleep. Mohammed also
developed a fear of institutional buildings, particularly
the health-care centre where the family was seeking
psychological support.

The clinicians who interviewed the family two years
after their detention noted the multiple stressors that
Hasan and Mohammed faced, including “their mother’s
high levels of distress, the threat of deportation, school
difficulties, and the awareness of their elder brother’s
disappearance and possible murder.” However, the
boys’ functional decline following detention suggests
that this experience was itself traumatic and exacerbated
pre-existing sources of stress.

*The individuals’ names have been changed to protect their identities.

Detention Outside of Ontario and Québec: Correctional Facilities

Child detention practices vary considerably among regions across Canada. Outside of Ontario and Québec,
families and children are detained in facilities that are even less suitable. In British Columbia, where the IHC is
designed to hold detainees only for a maximum of 48 hours,*® families and children have been detained for longer
periods.*® The Canadian Red Cross Society confirmed that this is inappropriate, especially for children.®® Where
IHCs are unavailable, families and children may be detained in provincial correctional facilities, such as the Calgary
Young Offender Centre and the Burnaby Youth Custody Services.®" Between 2010 and 2014, an average of 11
children were held in non-IHC facilities each year.5? The majority of these children were held in police stations and
correctional facilities, which are not designed to accommodate immigration detainees or children.®® Conditions of
confinement and intermingling with criminal detainees in these facilities lead to even greater deprivations of liberty
than at the IHCs in Ontario and Québec, and British Columbia’s short-term IHC facility.>*

While the IHCs in Ontario and Québec may provide more favourable conditions of confinement than facilities

in the rest of Canada, the availability of IHCs seems to increase instances of child detention. Figures obtained
by the IHRP through access to information requests indicate that in 2014, 96% of detained children were held
in Ontario and Québec.% Although the migrant populations into Ontario and Québec are larger than in other
provinces,® the disparate rates of child detention across the country may be the result of designated detention
infrastructure in Ontario and Québec. The fact that long-term IHCs exist may make it more likely that CBSA
officers and Immigration Division adjudicators interpret standards differently and apply discretion inconsistently,

17
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leading to greater instances of child detention in Ontario and Québec. A 2010 CBSA Evaluation Study on its
Detentions and Removals Program stated that:

... in the Pacific Region, minors there are generally released with one parent while the other parent
is held in detention, or they are transferred to the care of child and family services. CBSA staff in
the Atlantic and Prairie regions indicated they were extremely unlikely to detain minors or persons

with mental health issues or other special needs, drawing instead on community agencies and
resources where possible to take care of them during immigration processes and hearings.®’

CHILDREN IN DETENTION BY REGION, 2014

Québec

British Columbia

Other

Ontario

Figure 3: In 2014, the vast majority of children in immigration detention were held in Ontario and Quebec.>

Minister Goodale has expressed a commitment “to reduce the use of provincial jails for immigration detention by
making safe, higher quality, federally operated facilities — specifically designed for immigration purposes — more
readily accessible.”®® However, the above CBSA report suggests that where IHCs are unavailable, adjudicators
rely more heavily on community-based arrangements. Accordingly, added infrastructure may in fact be counter-
productive to reducing the detention of children and families. Instead, the government’s priority should be to

increase investment in community-based programs that could drastically reduce child detention.
18
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Children in Solitary Confinement

Solitary confinement®® constitutes physical and social isolation for at least 22 hours per day.®' Even brief periods
of solitary confinement cause serious psychological harm and the “health risks rise with each additional day spent
in such conditions.”® The consequences are particularly detrimental for children, who experience time in solitary
confinement differently from adults: a few days may feel like several weeks.®® Sensory deprivation and social
isolation have a profound impact on children’s brain development.

In early 2016, two 16-year-old boys were held in solitary confinement — in one instance, for three weeks — at

the Toronto IHC.%® Given the inadequate statistical records, it is not clear how often children are placed in solitary
confinement. According to CBSA policy, unaccompanied children are “generally released to family members or to a
child protection agency.”®® However, the National Standards and Monitoring Plan for the Regulation and Operation
of CBSA Detention Centres provides that where unaccompanied minors are detained, “if under the age of 18, they
should not be kept with detained adults.”®” According to psychologist Janet Cleveland, who has studied the effects
of detention at IHCs on children’s mental health,

When unaccompanied minors are detained, they are routinely held in segregation. This is due to
the fact that they must be kept separate from adult detainees, in principle for their own protection.
... There is a kind of systemic double bind when detaining unaccompanied minors: either they are
mingled with adults who are not family members (a potential risk) or, worse yet, they are placed in
solitary confinement.®

UNDER REVIEW: Segregation for Protection

CBSA stated that it “only seek[s] to segregate persons where it is necessary to ensure the safety of the person

concerned, where a specific security risk needed to be mitigated, or where it is specifically requested by the
person concerned.”® However, CBSA is conducting a comprehensive review of its regulations and policies
pertaining to the Detention Program, and “the review will look at, among other things, the topic of isolation.””

International law resolutely prohibits solitary confinement of children. The United Nations Special Rapporteur on
Torture has stated that subjecting children to solitary confinement for any length of time constitutes a violation of the
International Covenant on Civil and Political Rights and the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.”* Similarly, the CRC Committee, the body charged with providing authoritative
guidance on the binding content of states’ obligations under the CRC, has stated that solitary confinement should
be “strictly forbidden” for children.” Consistent with these principles, several European countries have adopted a
complete prohibition against the detention of unaccompanied children.™
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Given the “systemic double bind” facing unaccompanied children in detention — namely, they are either
co-mingled with non-family adults or placed in solitary confinement — unaccompanied children should not
be detained. In order to abide by its international law obligations and effectively ensure that children are
not subjected to solitary confinement, Canada should enact a statutory prohibition against the detention of

unaccompanied children.

In February 2016, 16-year-old Mohammed arrived alone
at the Canada-United States border at Fort Erie, Ontario,
hoping to seek asylum in one of the only countries in
the world welcoming Syrian refugees.” After fleeing war-
torn Syria to Egypt, Mohammed’s Egyptian residency
permit expired.” Fearing that he may be deported back
to Syria, Mohammed’s parents sent him to Canada,
where he has extended family.”

However, what Mohammed experienced was far from
welcoming. Upon arrival at the Canadian border, CBSA
officers took Mohammed into custody and placed him in
solitary confinement for three weeks at the Toronto IHC.””
CBSA ordered that Mohammed be deported back to
the United States, a country in which he had no family,
and where there was no certainty as to his future.” The
United States is the only country in the world that has
yet to ratify the CRC;” within its borders, children are
routinely subjected to immigration detention.8°

During his time in Canadian immigration detention
awaiting deportation to the United States, Mohammed
was not able to contact his family and was allowed

outside for only 30 minutes a day?®  “Canada
government brings many people from Syria, Jordan
and Lebanon, Turkey, but | am coming here, and they
don't accept me,” he said. “Three weeks in detention,
I’'m feeling sad, and | cry all the time. The room, the iron
on the windows, I'm afraid.”®?

Human rights advocates have called this case
“outrageous,”®® “an inexcusable travesty,”®* and “out of
step with the new government’s pledge to make Canada
a more welcoming place for refugees.”® After CBSA
initially delayed his deportation by a week, Mohammed
was temporarily released to a community organization for
refugees, where he received shelter and support.®¢ Days
before Mohammed was due to be deported, Minister of
Immigration, Refugees and Citizenship, John McCallum,
intervened in the case, and approved Mohammed for
permanent residency based on humanitarian and
compassionate grounds.®

*The individual’'s name has been changed to protect his identity.

20






MENTAL HEALTH
CONSEQUENCES OF
FAMILY SEPARATION
AND CHILD DETENTION



Mental Health Consequences of
Family Separation and Child Detention

The detrimental effects of immigration detention on children’s mental health have been extensively documented
worldwide.® Unfortunately, Canadian researchers have severely limited opportunities to conduct studies on the
subject because they have had little access to immigration detainees held in IHCs or correctional facilities.®° Only a
few Canadian studies on the mental health of immigration detainees are available. Nevertheless, those studies have
confirmed that detained children experience “high rates of psychiatric symptoms, including self-harm, suicidality,
severe depression, regression of milestones, physical health problems, and post-traumatic presentations.”®
Younger children in detention also experience developmental delays and regression, separation anxiety and
attachment issues, and behavioural changes, such as increased aggressiveness.®’ One of the few Canadian
studies to date confirmed that “immigration detention is an acutely stressful and potentially traumatic experience for
children.”® The same research shows that family separation also has severe detrimental psychological effects on
children.®® As such, neither detention nor family separation account for the best interests of the child.

In “Asylum-Seeking Children’s Experiences of Detention in Canada,” researchers from McGill University reported
findings from interviews with 20 families, including children ranging from infants to teenagers, who were held in
the Toronto and Laval IHCs.* The study found that children who were detained with their parents were severely
affected by detention. Children reacted to confinement with “extreme distress, fear, and a deterioration of
functioning,” exhibiting a range of symptoms both during detention and after release.®® Parents reported that,
while in detention, their children became aggressive and commonly exhibited symptoms of separation anxiety
and depression, as well as difficulty sleeping and loss of appetite.®® Following release from detention, children
continued to experience emotional distress for months, including separation anxiety, selective mutism, sleep
difficulties and post-traumatic symptoms.®” Several children developed a fear of symbols of authority (such as
uniforms, police vehicles and institutional buildings) and their academic performance deteriorated.®®

At the time of the interviews, the average length of detention was 56.4 days, but the median length was 13.5
days.® The relatively brief period of detention in the majority of cases makes the severity of the resulting psychiatric
symptoms particularly alarming.®

A study of children in immigration detention in the United Kingdom found similar results.'®" Researchers interviewed
11 children and found that they were “disorientated, confused and frightened by the detention setting,” and that
they exhibited symptoms of depression and anxiety.' Many also experienced sleep problems, eating problems
and somatic symptoms, such as headaches and abdominal pains.'® Parents reported that their detained children
showed high levels of emotional and behavioural difficulties, including problems in peer relationships, hyperactive
behaviour and conduct problems, despite having been well-behaved prior to detention.%

Children are also impacted by the effects of immigration detention on their parents’ mental health. Studies

in Canada and other Western countries have shown that adult asylum-seekers who are detained for even a

brief period experience higher levels of depression, anxiety and post-traumatic stress than those who are not

detained.'® Research shows that detained parents also exhibit high levels of psychological distress'® and suicidal
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ideation, with some detainees reporting that “it would be better if they were dead.”'®” There is extensive literature
indicating that children of parents with poor mental health are more likely to experience behavioural problems and
psychiatric illnesses, including depression, anxiety and substance dependence.'® Accordingly, the adverse effect
of detention on parents’ mental health is another pathway by which immigration detention harms children.

Family separation also has detrimental effects on children’s mental health. In the McGill study, 14 of the 20 families
interviewed experienced separation in the course of detention,'® causing children significant distress.'® In cases
where parents were detained without their children, although visitation hours were accommodated, some children
were so distressed by the conditions of the visits (especially being searched by the guards) that parents decided
that it was better for their children not to visit them.'! Being separated from their parents had a significant and
lasting emotional toll on the children involved, particularly in families that had experienced traumatic separation
before fleeing to Canada.' The researchers concluded that the “separation of families is not in children’s best
interests.”"® In fact, “state-imposed separation of children from their detained parents is usually even more
detrimental than allowing them to stay with their parents” (emphasis added).'™ These results align with research
findings in the United States, which indicated that children who were separated from their detained parents
experienced significant changes in behaviour, including increased aggression and withdrawal.''

Children’s mental health also suffers when only one of their parents is detained. A study from the United States
found that parents whose spouses had been detained experienced symptoms of depression and anxiety, as well as
feelings of hopelessness and worthlessness.'® These symptoms were “exacerbated by stress and worry over their
inability to provide for their children, prolonged separation from spouses ... and uncertainty over whether and when
they and/or their spouses might be deported.”'"” Family separation is detrimental to parents’ mental health thereby
also harming children’s well-being.

The best interests of the child cannot be meaningfully accommodated where immigration detainees face the option of
either subjecting their children to de facto detention or separating from them. Deciding between these alternatives is
effectively a choice between modalities for the production of grave mental health consequences. It is never in the best
interests of children to be separated from the care of their parents or to live in immigration detention.

UNDER REVIEW: Diversity and Mental Health Training

Training is a key aspect of the National Immigration Detention Framework. According to CBSA, “[d]iversity and
cultural awareness training is mandatory for security personnel who interact with immigration detainees on a
daily basis.”"'® While mental health training — specifically, identification of mental health issues and suicide
prevention — is required for contract security personnel and CBSA employees working at IHCs, CBSA noted
that it is refining its policy “to ensure consistency of program delivery through a comprehensive training plan.”""°
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In a recent study on children’s experiences in immigration
detention, researchers from McGill University explored
the perspectives of younger children using a method
called “sandplay.”'?® Researchers provided children

with a miniature sand box (or sand tray) and a variety of
figurines, including people, furniture, houses, vehicles,
animals and religious symbols. They then asked the
children to “create a world in the sand,” and prompted
them to “tell the story of this world.”

The study included 10 children between the ages of 3
and 12 years. Five of the children were in detention at the
time of the study and the rest participated in the study
after they had been released.

Psychiatrist Rachel Kronick explained that the sandplay
method is particularly appropriate in this context because
direct questioning about trauma and detention would be
too frightening for the children and their parents may view
such questioning as inappropriate. In addition, children
often express “what is going on in their interior world”
through play and imagination.

“Over all, we saw very high levels of psychological distress
expressed through the sandplay,” Dr. Kronick explained.

In particular, children were showing signs

of traumatic re-enactment: trauma being
played out in a repetitive way. Children were
grappling with imprisonment, confinement,
and surveillance. Many children told stories
of people being held captive, being watched,
being trapped. We also found that children
were blurring the lines between past trauma
and the experience of detention. Children told
stories that would make reference to horrific
events of the past, and those events almost

became merged with stories of captivity and
confinement. Our interpretation was that
detention was often triggering past traumatic
memories and causing a reemergence of
post-traumatic symptoms.

Dr. Kronick noted that the sand tray worlds and stories
also revealed that children were trying to transform
some of their traumatic experiences — whether the
trauma of the past or detention — into something less
frightening through play. “They were trying to digest
the frightening things they were experiencing, and
transform them so that they would be less anxiety-
provoking,” she explained. “Children are resilient in the
face of trauma, but detention appeared to impede their
natural capacity to heal.”
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All photographs © Rachel Kronick
This sand tray, dominated by symbols of violence, security

and barricades, was created by a 12-year-old boy while he
was detained with his mother and older sister. The family’s
asylum claim was refused and, at the time of the interview
in 2011, they had been detained at the IHC for seven
months. The boy appeared to have developed multiple
psychiatric symptoms during detention.

“There is a war. [In the war there is] a cowboy; guy with a gun.
| think that’s the devil. A knight with a horse.” Pointing to a
figure of a baby underneath a crib overturned like a cage, the
boy said, “That’s a grave.”
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The creator of this sand tray was an 8-year-old Canadian-

born girl who was detained at an IHC for 48 hours with her
parents and two siblings after her parents’ refugee claim was
refused. While in detention, her father was held in a separate
men’s section in the facility. After the family was released
from detention, the child developed selective mutism, an
anxiety disorder, which persisted for several months.

The girl’s older brother had been kidnapped and
murdered in the family’s country of origin. Her sand tray
story merges this previous trauma with the trauma of
her arrest and detention by CBSA, suggesting that the
experience of detention had re-traumatized her and
worsened her post-traumatic symptoms.

“There is a person [my brother] who wants to go outside
... and he sees a police officer watching him. He [police]
sees him and he takes him, he captures him.”
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A 3-year-old boy created this sand tray four months after
he was released from detention. The boy was detained

in an IHC with his mother and older sibling for 180 days,
while his father was separately detained in a correctional
facility for 210 days. The family was in the process of
seeking asylum in Canada. Prior to their arrival in Canada,
the child and his family had withessed the killing of other
family members and had been exposed to regular shelling.

“So [the army man] started by shooting the people. They are
shooting the animals, then they are shooting the people.”
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An 11-year-old girl, who had been detained for 30 days at

an IHC with her parents and younger sister, created sand
trays both during detention and following release. While in
detention, her father was held in a separate men’s section
in the facility. The family experienced religious persecution
in their country of origin and was in the process of
seeking asylum in Canada.

The girl created the first sand tray after two weeks in
detention. The sand tray story depicts the police as
benevolent figures and the country as protective.

“This house is very good because the police protect it
... Once family lives here. They are very happy. They are
free. They want to do everything. They can have a good
life. ... God gave people a safe country. Because before
the country not safe.”
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e S

The girl created the second sand tray after the family

was released from detention. In her story post-detention,
the police and fences, once representative of protection,
became symbols of fear and captivity. This suggests that
her view of Canada as a safe country was transformed by
her experience of detention.
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A 9-year-old girl created these sand trays after her
family’s refugee claim was accepted and they were
granted permanent residency. Three years prior

to the interview, she had been detained with her
mother and two siblings for seven days for identity
verification. Unlike the other children’s creations,
this child’s sand tray contained no representations
of violence, imprisonment or loss. Instead, she
decribed her world as a kind of utopia.

“The flags meant that there is always peace and no
war, because there are different flags ... There is no
pollution so the animals are free to live anywhere.”
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Legal Basis for Family Separation
and Child Detention

Immigration detention is implemented under the authority of the Immigration and Refugee Protection Act'?!

(IRPA) and its Regulations'?? (IRPR). The administrative framework sets immigration detention at the intersection

of two agencies. In general, CBSA administers the initial decision to detain, and the Immigration Division of the
Immigration and Refugee Board adjudicates proceedings concerning the continuation and termination of detention,
with the participation of CBSA counsel.'®

In addition to the legislation, both CBSA and the Immigration Division rely on policy guidelines that help to interpret
the relevant provisions.'* The legislation and policy guidelines provide for some special considerations regarding
children in detention.'s However, there is no general prohibition against the detention of children, nor a limit on

the duration they can be detained. Furthermore, the specific grounds for detention, as well as the mechanism of
adjudication and enforcement of detention, generally apply to both children and adults.'? For these reasons, it is
helpful to review the overall legislative framework of immigration detention.

Decision to Detain: CBSA

In general, IRPA provides that foreign nationals (including refugee claimants) and permanent residents may be
detained where a CBSA officer determines that they constitute a flight risk or a danger to the public.'?” Foreign
nationals may also be detained where their identity is not established.’® CBSA officers may also detain

foreign nationals and permanent residents on entry into Canada if they consider the detention necessary

for the completion of an examination of their status.'?® In addition, individuals may be detained on entry if
CBSA officers suspect that they pose a security risk, have violated “human or international rights,” or have
participated in serious criminal activity or organized crime.' If it is determined that there are grounds for
detention, IRPR requires officers and adjudicators to consider several factors before making a decision on
detention or release. !

As it pertains to “minor” children, IRPA provides that they are only to be detained “as a measure of last resort,
taking into account the other applicable grounds and criteria including the best interests of the child.”? IRPR
elaborates on this principle by listing the special considerations that apply in relation to the detention of children.'?

Children who are foreign nationals or permanent residents may be formally detained in accordance with the above
legislative provisions.'* Recent figures show that the vast majority of children detained under formal detention
orders are held because they are believed to constitute a flight risk. On average, 86% of children were detained on
this basis each year between 2010 and 2014.1%®

According to CBSA policy, children who are not formally detained may “be permitted to remain with their detained
parents in a CBSA Immigration Holding Centre if it is in the child’s best interests and appropriate facilities are
available.”'® This practice essentially creates a class of de facto child detainees, including Canadian citizens,
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who are not subject to a detention order but reside in detention. In order for detained parents to maintain custody
of their children, and prevent them from being transferred to the custody of another relative or a child protection
agency, the children must remain in detention as well.

UNDER REVIEW: Notification Regarding Children in Detention

CBSA has signed a Memorandum of Understanding with the Canadian Red Cross Society with respect to
monitoring of detention conditions.™” Part of the agreement requires CBSA to notify the Red Cross, either
verbally or in writing, when a child has been kept in detention following the first detention review.'® CBSA

noted that its notification protocol is currently under review.®

In order to ensure that children’s best interests are meaningfully accounted for, it is imperative that the
appropriate organizations be notified as soon as a child is placed in a detention centre, whether or not under a
formal detention order. To this end, CBSA officers should provide such notification to the Refugee Law Office,
Office of the Children’s Lawyer, Justice for Children and Youth, the Children and Youth Advocate and similar
organizations outside of Ontario.

Decision to Continue Detention: Immigration Division and CBSA

Following the initial decision to detain, CBSA officers may, at their own discretion, decide to release detainees within
48 hours.™0 After this point, detainees are subject to regularly scheduled detention review hearings carried out by the
Immigration Division, a quasi-judicial tribunal.'! If detention is continued following the initial detention review hearing
within 48 hours of detention, another hearing is scheduled within a week, and then once a month until the Immigration
Division grants release.™ CBSA hearings officers participate in the detention review hearings by representing the
Minister of Public Safety and Emergency Preparedness.® Where a child is subject to a detention review hearing,
Immigration Division adjudicators are required to designate a person to represent the child.™*

Several aspects of the detention review hearings place immigration detainees at a significant disadvantage in
terms of procedural fairness. The format of detention review hearings is adversarial, but Immigration Division
adjudicators are “not bound by any legal or technical rules of evidence,” and may rely on evidence that they
consider “credible or trustworthy in the circumstances.”'® This is not a rigorous evidentiary standard for the
deprivation of liberty, and it makes it exceedingly difficult for detainees to counter evidence that is presented
against them, especially if they do not have legal representation at detention review hearings. Furthermore,

in order to continue detention, adjudicators must be satisfied on a balance of probabilities'® that continued
detention is warranted.' This decision is made on the basis of specific factors, one of which is the “existence
of alternatives to detention.”'*® However, the best interests of detainees’ children is not explicitly mentioned as a

pertinent factor in the legislation.®
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DETENTION REVIEW OUTCOMES BY REGION, 2013
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Figure 4: In 2013, the percentage of detention review hearings that resulted in a decision to release the detainee varied significantly
among regions across Canada.'>® Detainees in the Eastern and Western regions were more than twice as likely to be released than were
detainees in the Central region.'! This inconsistency raises concerns abhout the procedural fairness of detention review hearings.

Finally, Immigration Division adjudicators may only order detainees to be released from detention if there are “clear
and compelling reasons” to depart from previous decisions to detain.® The “clear and compelling reasons” test
effectively puts the burden on detainees to show that their detention is not justified; it requires detainees to produce
new evidence or make new arguments on the basis of previously submitted evidence in order to demonstrate

that the circumstances for the previous decision have changed.'®® This means that, in addition to the hurdles

of low evidentiary standards and the state’s low burden of proof (balance of probabilities), the default decision

is to continue detention. This is supported by statistical information suggesting that some Immigration Division
adjudicators rarely find “clear and compelling reasons” to depart from prior decisions to detain.s*

In addition to the IRPA and IRPR, Immigration Division adjudicators are also instructed by the Chairperson’s
Guidelines, which provide instructions for special evidentiary considerations'® and procedural accommodations'®
for detained child refugee claimants, and require adjudicators to consider the best interests of the child.'”
However, it is not clear whether these considerations and accommodations apply exclusively to refugee claimant
children or to all children who are subject to detention orders.'®® Furthermore, children who are de facto detained
do not benefit from these considerations and accommodations, because their detention is not subject to review
before the Immigration Division.
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International Standards and Canadian
Law: Best Interests of the Child

As noted above, IRPA provides that children are only to be detained as a measure of last resort, taking into account
the best interests of the child.'®® CBSA policy also provides that de facto detention is available to children with
detained parents “if it is in the child’s best interest.”’® In order to explore whether Canadian law provides adequate
safeguards to children, it is important to examine the best interests of the child principle as defined in international
law. When taking into consideration the full scope of the best interests of the child as set out in the CRC, it is
evident that Canadian law falls short of the standards enshrined in international law.

Best Interests of the Child under International Law

The CRC provides a foundational international law framework with respect to children and the principle of the
best interests of the child is its central animating theme.'®" The best interests of the child is a threefold concept
that encompasses a substantive right of a child to have his or her best interest accounted for as a primary
consideration; an interpretive legal principle; and a rule of procedure that requires the decision-making process
to evaluate the possible impact of the decision on the child concerned.'® Article 3(1) of the CRC provides that “in
all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”'63

The content of the child’s best interests is complex and must be determined on a case-by-case basis.'®* The
CRC Committee has developed a non-exhaustive, non-hierarchical list of elements to be taken into account when
assessing a child’s best interest:

- The child’s views;6®

- The right of the child to preserve his or her identity;'¢

- Preservation of the family environment and maintaining relations; 68

- The care, protection and safety of the child;®®

- A situation of vulnerability, such as belonging to a minority group, being a refugee or asylum-seeker;'”°
- The child’s right to health;"" and

- The child’s right to education.'”?

As noted above, not all of these elements are relevant to every case but vary depending on the circumstances.
Since the best interests of the child is also a procedural right, states must put into place formal processes designed
to assess and determine the child’s best interests when making decisions affecting the child.'”

In 2012, the CRC Committee specifically addressed the best interests of the child in the context of immigration

detention.’ Article 37(b) of the CRC provides that detention must “be used only as a measure of last resort and

for the shortest appropriate period of time.”'” The CRC Committee urged that “the detention of a child because of

their or their parent’s migration status constitutes a child rights violation and always contravenes the principle of the

best interests of the child” (emphasis added).'”® The United Nations General Assembly, the United Nations Working
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Group on Arbitrary Detention, and the Inter-American Court of Human Rights have all reaffirmed that the migration
status of a child or their parent is insufficient to justify the detention of a child.’” In fact, the UNHCR has noted that
children “should in principle not be detained at all.”'"®

The CRC Committee has called on states to “expeditiously and completely cease the detention of children on the
basis of their immigration status,”'”® and recommended that “primary consideration should be given to the best
interests of the child in any proceeding resulting in the child’s or their parents’ detention” (emphasis added).®
Instead of detention, states should adopt alternatives that fulfill the best interests of the child, including children’s
rights to liberty and family life.™" In particular, pursuant to Article 9(1) of the CRC, states must ensure that
children are not separated from their parents through state action or inaction, unless it is necessary for the child’s
best interests.™ To this end, states should develop alternatives that accommodate families in “non-custodial,
community-based contexts” while their immigration status is resolved.® Echoing these recommendations, the
United Nations Special Rapporteur on the Human Rights of Migrants has called on states to “preserve the family
unit by applying alternatives to detention to the entire family,” and only resort to detaining parents accompanied by
their children “in very exceptional circumstances.”'® Similarly, the United Nations Special Rapporteur on Torture
and the Inter-American Court of Human Rights have concluded that “the imperative requirement not to deprive
the child of liberty extends to the child’s parents, and requires the authorities to choose alternative measures to
detention for the entire family.”'®

Turning its attention to Canada, the CRC Committee found that the best interests of the child is not appropriately
integrated or consistently applied in Canada, particularly in the context of immigration detention. The Committee
recommended that the Government of Canada “ensure that detention is only used in exceptional circumstances, in
keeping with the best interest of the child,” and “ensure that legislation and procedures use the best interests of the
child as the primary consideration in all immigration and asylum processes.”'®”

UNDER REVIEW: Best Interests of the Child as a Primary Consideration

CBSA has acknowledged IHRP’s “significant insight into the question of family unity in the detention system,
the psycho-social impacts of ‘co-detention’ and how children could be better factored into the overall
assessment of whether to detain or release.”’®® Nevertheless, CBSA noted that, in detention-related decisions
that affect children — specifically, where children are de facto detainees — the best interests of the child
should be “considered as one factor, but is not a primary factor.”'®
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Domestic Incorporation and Interpretation of the Best Interests of the Child

IRPA provides in section 3(3)(f) that the Act “is to be construed and applied in a manner that ... complies with
international human rights instruments to which Canada is signatory.”'® Although Canada has both signed and
ratified the CRC, "' the principle of the best interests of the child has not been adequately incorporated into IRPA.9?

The Supreme Court of Canada has interpreted the CRC’s domestic application in several decisions. In the
landmark case Baker v. Canada (Minister of Citizenship and Immigration), the Court noted that “the values reflected
in international human rights law may help inform the contextual approach to statutory interpretation and judicial
review.”'® More recently, in De Guzman v. Canada (Minister of Citizenship and Immigration), the Supreme Court
stated that, “a legally binding international human rights instrument to which Canada is signatory is determinative of
how IRPA must be interpreted and applied, in the absence of a contrary legislative intention.”%4

IRPA’s reference to the best interests of the child falls short of the standard set out in the CRC. In particular, IRPA
only calls for best interests of the child to be “taken into account” in specific contexts,'®® whereas the CRC requires
that best interests of the child be a “primary consideration” in all actions concerning children.'®® The Supreme Court
confirmed this lower standard in several decisions. In Baker, the Court noted that the principle of the best interests
of the child requires decision-makers to “consider children’s best interests as an important factor, give them
substantial weight, and be alert, alive and sensitive to them.”'*” In a more recent landmark decision, Kanthasamy
v. Canada (Citizenship and Immigration), the Supreme Court used particularly strong language in describing

the importance of the principle of the best interests of the child, but still fell short of framing it as a primary
consideration in all actions concerning children.’®® The Court stated that, where the legislation “specifically directs
that the best interests of a child who is ‘directly affected’ be considered, those interests are a singularly significant
focus and perspective.”®

These shortfalls in the IRPA are particularly pronounced in the realm of immigration detention, for both formally and
de facto detained children. While children under formal detention orders do not have their best interests accounted
for as a primary consideration, until a recent Federal Court order,?® de facto detained children did not even have
access to a procedure that accounts for their best interests. Children who were de facto detainees were rendered
“legally invisible” within the immigration detention regime because they were not subject to detention review
hearings, and their parents’ detention reviews similarly failed to take into account the best interests of the child. As
Andrew Brouwer, Senior Counsel at the Refugee Law Office of Legal Aid Ontario, explained:

The jurisprudence indicates that the list of factors to consider in deciding on adults’ detention or
release [under section 248 of IRPR] is intended to be open-ended, and therefore, could include
the best interests of the child. However, in practice Immigration Division adjudicators and CBSA
hearings officers took the position that the list is closed and that the best interests of the child is
excluded as a factor. Typically, when the principle of the best interests of the child is raised at
detention review hearings, Immigration Division members found that, because the child is not
under a detention order, there is no jurisdiction to consider the child’s interests.?""
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Formally detained children De facto detained children

Number of children 161 71

Average length of detention 10 days 29.8 days

Median length of detention 3 days 10 days

Table 1: Total number of children detained formally, compared with the total number of children accompanying their parents in detention
as de facto detainees, as well as their respective lengths of detention, for fiscal year 2014-2015.2°2 Children who were de facto detained
remained in detention, on average, nearly three times longer than those subject to a formal detention order.

In the case of B.B. and Justice for Children and Youth v. Minister of Citizenship and Immigration, the Federal Court
confirmed that the list of factors set out under section 248 of IRPR is not exhaustive, and that the interests of de
facto detained children can be considered in their parents’ detention review hearings.?®® While this provides for a
procedure to account for the best interests of de facto detained children, the court order falls short of requiring the
best interests of the child to be a primary consideration in parents’ detention review hearings.?* Accordingly, the
legislation continues to provide inadequate protection to children in immigration detention.

The Court in B.B. and Justice for Children and Youth is also silent on the Immigration Division’s jurisdiction to
consider the interests of non-detained children who are separated from their detained parents.?® However, the
finding that the list of relevant factors is open-ended should signal to the Immigration Division that it could also
consider the interests of children separated from their detained parents. As stated above, interpretive commentary
on the CRC confirms that family separation is an inappropriate alternative to holding children in detention with their
parents.?%® The principle of the best interests of the child requires consideration of the harms resulting both from
living in detention and from family separation.
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IN FOCUS: Child Protection Agencies :
Are Not an Appropriate Alternative to Child Detention

“There is no decision made in the life of a child that can
be considered more serious than removing them from
their families,” according to Irwin Elman, the Provincial
Advocate for Children and Youth.?°” “Separating a child
from their family has truly life-altering consequences for
the child. The act of an apprehension becomes part of a
narrative that they carry forever.”2%8

Mr. Elman has been the Provincial Advocate for Children
and Youth in Ontario since 2008.2%° The mandate

of his office is to “serve youth in state care and the
margins of state care through individual, systemic and
policy advocacy.”?'®© Among other things, the Provincial
Advocate conducts investigations into “matters
concerning a child or a group of children receiving
services from a children’s aid society (CAS) or a residential
licensee where a CAS is the placing agency.”?'"

According to Mr. Elman, child protection service in
Ontario is carried out by 45 agencies mandated under
the Child and Family Services Act.?'? The primary

goal of each agency is to ensure that children are

free from neglect and physical, emotional, and sexual
abuse. Agencies accomplish this goal by conducting child
abuse investigations, and either removing children from
the home to protect them or supporting parents while
children are in the home.

Mr. Elman noted that “life in a child welfare system is
notoriously difficult for many children.”?'® A landmark
report written by young people who have been involved
in the system spoke of six themes that marked their

” W

experiences: “we are vulnerable,” “we are isolated,”

” o«

“we are left out of our own lives,” “no one is really there

” o« ” o«

for us,” “care is unpredictable,” “care ends and we
struggle.”?'* According to Mr. EIman, “the report sadly
was accepted as a statement that accurately reflected the

experiences of many children in child welfare care.”?'®

As noted above, where children are separated from
their detained parents, they are either transferred to the
custody of other relatives where possible, or to a child
protection agency.?'® Mr. ElIman emphasized that

It is absolutely not appropriate to remove a child
from their family unless they are being physically,
emotionally, sexually abused or neglected. A
child who is detained in an immigration detention
centre has had their rights under the CRC
violated without a doubt, but this violation of
their rights does not meet the threshold for
apprehension by a child protection agency.?"

The suitability of child protection services in the context of
immigration detention has been put to the test in several
cases. Andrew Brouwer, Senior Counsel at the Refugee
Law Office of Legal Aid Ontario, reported on a recent
case involving a parent and a de facto detained child:

After considerable public advocacy to secure
release for this family, CBSA called children’s
aid and raised a concern that the existence of
the child at the IHC might raise a protection
concern for children’s aid, presumably with

the prospect that the child might be seized

and then brought into foster care. A children’s
aid worker conducted a lengthy interview,
considered the relationship between the parent
and the child, and determined that this parent
was deeply committed to the child, and the two
need to be together. Being in jail together is a
terrible situation, but it would be even worse —
especially after a lengthy detention — to take the
child away, with the prospect that the parent is
about to be deported any day.?'®
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In order to remedy the IRPA’'s shortfalls, section 60 should explicitly require consideration of the best interests

of the child as a primary consideration in all actions that directly affect children. Furthermore, in order to ensure
best interests of the child considerations both for de facto detained children and for non-detained children who
are separated from their detained parents, section 248 of the IRPR should explicitly incorporate the best interests
of the child as a primary consideration in detained parents’ detention reviews. The failure to fully account for and
accommodate the best interests of children living in detention or separated from their parents ignores the harmful
consequences that flow from both of these situations. Where children are not formally detained — whether they are

subject to de facto detention or family separation — their parents’ detention reviews are the only procedure where
the best interests of the child could be considered in a meaningful way, with an opportunity for adjudicators to order

necessary accommodations.

Canadian legislation continues to fall short of international law standards in the realm of immigration detention,
despite continuous calls for reform over the past decade.?' In 2007, the Standing Senate Committee on Human
Rights released a report emphasizing that “the federal government needs to make all efforts to come into
compliance with the CRC, ... and that priority should always be given to the best interests of the child.”??

Nadine was two months pregnant when she was
detained in February 2013.22! Shortly thereafter,

she was transferred to a correctional institution and
remained there for the rest of her pregnancy. After
Nadine gave birth to her son, Michel, in August 2013,
they were transferred back to the IHC, where they were
held until they were deported in late 2015.

Michel, a Canadian citizen, had lived his entire life in
detention prior to being deported with his mother. “It's
hard for him ... this is what he thinks is a normal life,”
Nadine explained. “He knows the rules, the routines,
the time for room search (they search the room
everyday), he knows to keep the doors open — he
knows the things that are confined in this area.”

Nadine described the living accommodations at the
IHC. She and Michel shared a room with two beds,
in a wing designated for women detained with their

children. The room was equipped with a bathroom and
a window that could not be opened, resulting in poor
air quality and “no ventilation.” Although they had their
own room, Nadine and Michel had no privacy. “The
rooms are always open. If | close the door, sometimes
[Michel] will open it because he knows the rules.”

Nadine explained that her daily routine was “so boring
and so stressful, because the more you have nothing

to do, the more you think.” Michel had to accompany
Nadine everywhere she went, including detention review
hearings. Nadine and Michel were able to go outside
for short periods of time each day, where he played

with the few playground toys, but Michel and his mother
had to be searched upon return. “[Michel] is used to it,”
Nadine noted, “he just goes straight to the wall and puts
his hand up ... He thinks that’s just how it goes.” Michel
even searched the other children “as a game.”

42



Nadine noted that the IHC was not adequately
equipped to house children. Michel was deprived of
many things that children need growing up, including
basic nutrition, a healthy environment and educational
opportunities. For example, Nadine had to obtain
CBSA’s consent before the kitchen could provide

baby cereal for Michel. Nadine also described the
experience of another mother, who had to call 911
before the kitchen manager agreed to provide her
hungry infant son with baby formula. “We have to fight
and write to immigration and do all kinds of things to
get food,” Nadine said. She was also concerned about
her son’s lack of opportunity to socialize with other
children his age. Michel found it particularly distressing
when other detained children are released: “He thinks
he is doing something bad because his friends will
come and go after two weeks.”

Nadine described her experience in detention review
hearings. By October 2015, she had attended about 30
hearings. When Nadine’s lawyer would raise Michel’s
best interests, the Immigration Division adjudicators
consistently responded that Michel has Canadian
citizenship, that “he is not detained,” and that it is

Nadine’s “choice to have him in [detention].” In her
May 2014 hearing, the Immigration Division adjudicator
told Nadine that, since Michel is accompanying her

in detention as a “non-detainee,” his best interests
could not be considered in her detention review.??? At
the same hearing, Nadine informed the adjudicator
that there was a bondsperson who was prepared

to post a cash and performance bond of $4,000 in
total.?*® This proposed alternative to detention was
rejected.?** In Nadine’s September 2014 hearing, the
Immigration Division adjudicator repeated that since
Michel is a Canadian citizen, “he does not have to
remain in detention.”??® The adjudicator also noted that,
“l understand it may be a difficult choice for you to turn
[Michel] over to Children’s Aid Society or someone

to look after him, but he is not in detention, he is
accompanying you here as a visitor.”??® Michel was one
year old at the time.

“Every mom would prefer to stay with her children,”
said Nadine. Ultimately, “it doesn’t matter if [Michel] is a

citizen...he lives the same life as a detained child.”

*The individuals’ names have been changed to protect their identities.
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FAMILY SEPARATION
AND CHILD DETENTION



Alternatives to Family Separation
and Child Detention

CBSA officers and Immigration Division adjudicators are legislatively required to consider all reasonable
alternatives to detention before making a detention-related decision.??” This requirement is reflected in CBSA's
operational manual??®® and the Chairperson Guidelines.?*®

IRPA provides CBSA officers and Immigration Division adjudicators with broad discretion to impose any conditions
that they consider necessary on the release of an individual from detention.2®** CBSA’s operational manual lists
examples of these conditions, which include: reporting to a CBSA officer at regular intervals, reporting to the
Immigration Division for admissibility hearings, informing CBSA of any criminal charges or convictions, and
notifying CBSA of plans to leave Canada.?' Additional conditions are generally applied upon release of asylum-
seekers, including the requirements that they do not work or study in Canada without authorization.?*? Individuals
may also be released from detention on the payment of a deposit to the Minister of Public Safety and Emergency
Preparedness, on the posting of a guarantee, or both.2% In such cases, section 48 of IRPR requires that the person
concerned or the guarantor provide the Department of Immigration, Refugees and Citizenship with their address
and notify the Department of changes to their address.?** CBSA officers and Immigration Division adjudicators may
also release detainees to a third-party risk management program, such as the Toronto Bail Program (TBP).2%® Before
individuals are released from detention, officers are required to fingerprint them and seize their travel documents
and “other important documents.”2%¢

Community-Based Alternatives to Detention

Community-based alternatives to detention are preferable to immigration detention for several reasons.
First, individuals’ fundamental rights are better protected in community-based arrangements than in
detention.?®” Community-based alternatives to detention facilitate the treatment of individuals with dignity,
humanity, and respect. Second, as noted above, immigration detention and family separation can have
profoundly detrimental and lasting mental health consequences.?® Where outright release from detention is
not possible, community-based arrangements can mitigate the harms of detention and family separation,
and better protect the best interests of children. Finally, community-based alternatives are often significantly
more cost-effective than immigration detention. Detention is costly: between 2010 and 2014, CBSA spent an
average of nearly $21.5 million on immigration detention in IHCs each year.?®® In comparison, the average
yearly cost of TBP supervision in the same period was approximately $1.1 million, about one twentieth the
cost of detention in IHCs24°
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COST OF SUPERVISION VS. COST OF DETENTION PER INDIVIDUAL PER DAY
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Figure 5: According to CBSA figures, the daily cost of TBP supervision for one individual is dramatically lower than the cost of detention in an IHC.2*!

Community-based programs are also effective at fulfilling immigration control objectives. As noted above, the

vast majority of detained children are held due to concerns that they pose a flight risk.2*2 However, statistics from
Canada and abroad indicate that individuals placed in community-based alternatives to detention rarely fail

to appear for administrative and judicial procedures.?*® A 2011 UNHCR study, “Back to Basics,” found that the
average compliance rate of 13 community-based programs around the world was 94.59% .24 Indeed, compliance
rates under the TBP have also been high, with 96.35% of participants complying with the TBP in 2009-2010%*° and
94.31% in 2013-2014.2% Local community organizations that provide assistance to refugee claimants released from
detention report even higher rates of compliance, at 99-99.95% .24

“Back to Basics” found that several factors contribute to higher compliance rates for individuals placed in community-
based alternatives to detention.?* Successful programs provided clear and concisely communicated information
about the status determination procedure, the individual’s rights and duties, and the consequences of non-
compliance.?* Referral to legal services occurred early and throughout the process, and included advice regarding
all legal avenues to remain in the country.?® Successful programs also provided individuals with adequate material
support and accommodation, as well as case management services.?! Finally, the study found that individuals who
were treated with dignity, humanity, and respect throughout the process were more likely to cooperate.?*?

Although less restrictive than detention, community-based alternatives continue to place limitations on individuals’
liberty and therefore must not be used excessively or arbitrarily. These programs must be alternatives to
detention, rather than alternatives to release: alternatives to detention must only be used where unconditional
release is inappropriate. The restrictions imposed by community-based arrangements should be tailored to the
circumstances of each case. Decisions about alternatives to detention should also be subject to regular and

independent review to ensure that restrictions on liberty are not excessive.
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Minister Goodale has stated that the Ministry intends “to increase the availability of effective alternatives to
detention and thus reduce the overall number of cases in which detention is the only technique that can be used to
deal with difficult problems of identification, flight risk or danger to the public.”?*® Potential alternatives to detention
and monitoring mechanisms are detailed below.

i) Reporting obligations

Reporting obligations generally provide a minimally invasive alternative to detention. However, reporting requirements
that are inflexible and disproportionately onerous may still amount to a significant restriction on liberty and may lead
to inadvertent non-compliance if individuals are unable to fulfill the conditions.?* Regular travel to and from reporting
centres may be costly and time-consuming, and may interfere with employment or childcare responsibilities.?® In
Canada, advocates have also expressed concerns about the indefinite application of reporting requirements; for
example, one individual was required to report twice a week for over five years, “which seriously impaired his ability
to find or hold down a job.”#® Research also indicates that individuals subject to reporting requirements experienced
significant stress due to the possibility of being detained or re-detained when appearing before officers.?’

In order to reduce the coerciveness of reporting arrangements, the frequency and duration of reporting should

be tailored to the circumstances of each case, and should be regularly reviewed. Furthermore, individuals should
not be required to report when they have had other contact with authorities, such as a case manager or CBSA
officer.?®® In order to accommodate the distances that individuals must travel to fulfill their reporting obligations,
compensation for travel expenses should be available. For example, the United Kingdom provides assistance
with travel expenses for asylum-seekers who live more than three miles away from their reporting centre®® or for
individuals with “exceptional need,” including individuals with disabilities or childcare responsibilities.?®® Telephone
reporting, which is currently only available in the Toronto region,?®' should also be made available across Canada.
Finally, sanctions for failing to report must be applied flexibly, particularly when individuals are unable to meet their
reporting obligations for valid reasons.

ii) Financial deposits and guarantees

Financial deposits and guarantees are low-cost alternatives to detention that allow families and children to live in
the community. CBSA's operational manual provides that the amount of the deposit should be set according to the
circumstances and financial resources of the detainee, and that a smaller amount may be appropriate in cases of
prolonged detention or cases that are unlikely to be resolved in the short term.2%2 However, financial deposits often
range from $2,000 to $5,000.2% For this reason, this alternative to detention is often inaccessible to detainees who
are unable to secure a financial deposit and do not have sufficient ties within Canada to find a guarantor.

In addition, before detainees can be released on the payment of a deposit or the posting of a guarantee, they are
required to provide their address.?* This requirement poses a significant barrier for individuals who have been
detained immediately upon arrival in Canada.?® Local shelters and community organizations, such as FCJ Refugee
Centre,?® Matthew House?®” and Sojourn House,?® may provide addresses for detainees, and thereby assist them
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in securing release.?® However, in other cases, even if detainees obtain the funds necessary for a deposit or
guarantee, they may be unable to secure release because of the difficulty of finding an address in the community
while living in detention.

Importantly, release on the payment of a financial deposit or on the posting of a guarantee is only available after an
individual has already been detained. More focus should be placed on developing community-based alternatives
to detention that allow individuals to avoid detention altogether, before the initial decision to detain is made.

iii) Third-party risk management programs

The Toronto Bail Program (TBP) provides an alternative to detention that may secure release for detainees who
have fewer ties to Canada, and who are unable to pay a financial deposit or to secure a guarantor.2’® The TBP is
funded by CBSA?"" and operates as a bondsperson to individuals seeking asylum or awaiting removal.?? Prior to a
detainee’s release, the TBP develops an individualized supervision plan that may address the individual’s specific
needs, such as treatment for mental health issues or addiction.?”® Individuals released to the TBP are required to
report to the TBP, to cooperate with immigration procedures, and to notify the TBP of any change to their address.2”

Despite the various benefits of the TBP, it also raises several concerns. First, the TBP is only available in the Greater
Toronto Area (GTA), and detainees in the rest of the country do not have access to a similar program.?”® Even in

the GTA, however, the TBP is not able to supervise all detainees who may be suitable for supervised release. The
number of detainees that the TBP is able to supervise is limited by its contract with CBSA.?7¢

Furthermore, given CBSA's exclusive contract with TBP, Immigration Division adjudicators in the GTA routinely reject
other bond providers (including family members and community organizations) and other methods of supervision
(such as electronic monitoring).?’” As a result, “if the TBP does not agree to supervise a detainee, the chance of
release to an alternative bondsperson or organization is s